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RESPONSE TO CROSS-APPEAL 

 Respondents moved for summary judgment alleging that Petitioner did not 

timely file his petition for a writ of habeas corpus.  R. 96.  Petitioner responded 

that his petition was timely under 28 U.S.C. § 2244(d)(1)(A), (B) or (D), or in the 

alternative, that he was entitled to equitable tolling.  R. 202.   The District Court 

denied Respondents motion and granted equitable tolling finding that “Petitioner 

was effectively prevented from filing an application for state post-conviction relief 

within one year of the date of his conviction became final on direct review due to 

the mishandling of his case in State court,” including actions of the state court.  R. 

598.   The District Court also found that Petitioner had been diligent in efforts to 

protect his rights.  R. 599. 

STANDARD OF REVIEW 

 A decision regarding equitable tolling is reviewed for an abuse of discretion.  

Hardy v. Quarterman, 577 F.3d 596, 598 (5th Cir. 2009).   “An abuse of discretion 

occurs when [the Court] ‘has a definite and firm conviction that the lower court 

committed a clear error of judgment in the conclusion it reached upon weighing the 

relevant factors,’” Midwest Employers Cas. Co. v. Williams, 161 F.3d 877, 882 (5th 

Cir. 1998) (quoting Marx v. Loral Corp., 87 F.3d 1049, 1054 (9th Cir. 1996)).  

Moreover, this Court “must be cautious not to apply the statute of limitations too 

harshly.”  Prieto, 456 F.3d at 514 (quoting Fisher v. Johnson, 174 F.3d 710, 713 
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(5th Cir. 1999)).  In the alternative, Petitioner is entitled to statutory tolling, and the 

District Court’s denial of statutory tolling is reviewed de novo.  Prieto v. 

Quarterman, 456 F.3d 511, 514 (5th Cir. 2006).   

STATEMENT OF FACTS 

 A. Summary of Key Facts 

 In their Statement of Facts, Respondents dwell on trial testimony and ignore 

entirely the relevant facts upon which the District Court based its decision to grant 

equitable tolling.   In particular, Respondents overlook the following points: 

< the state supreme court granted, at least in part, Petitioner’s motion to 
file his state petition for post-conviction relief nunc pro tunc effective 
April 1, 2000, thereby making it timely for purposes of § 2244; 

 
< despite assuring death-sentenced inmates that it would appoint 

qualified counsel, the state court appointed an unqualified attorney 
who moved to withdraw due to his lack of experience and inability to 
protect Petitioner’s rights; 

 
< the state court then ignored a request to appoint a qualified attorney 

who sought appointment and who already had an attorney-client 
relationship with Manning; 

 
< after an extensive delay, the state court appointed a second 

unqualified attorney, who also moved to withdraw, citing his lack of 
experience, and who failed to communicate with Petitioner; 

 
< the state court next entered an order appointing the Mississippi Office 

of Capital Post-Conviction Counsel (hereinafter, “the Office”) after it 
was established, but failed to serve a copy of the order on that Office 
and misfiled the order in the court files; 
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< during the period of time when the state court was appointing 
unqualified attorneys and overlooking the requests of qualified 
counsel to represent Petitioner, Respondents remained silent; 

 
< after the Office was appointed, and after the director entered into a 

contract with another lawyer to be co-counsel, Respondents objected, 
alleging that they intended to invoke the “opt-in” provisions of 28 
U.S.C. § 2261 et seq., which has only a 180 day federal limitations 
period, and insisted that they would lose their right to invoke those 
provisions if co-counsel continued on the case; 
  

< Petitioner’s convictions were secured by numerous instances of 
prosecutorial misconduct, including the knowing presentation of false 
evidence and suppression of exculpatory evidence which could not 
have been uncovered until qualified counsel had been appointed in 
state court; likewise, obtaining penalty phase evidence required 
competent counsel. 
 

The upshot of these facts is that the District Court did not abuse its discretion in 

granting equitable tolling.  In the alternative, Manning’s habeas petition is timely 

under the provisions of 28 U.S.C. § 2244(d).   

B. The State Promised Qualified and Competent Capital Post-Conviction 
Counsel. 

The Mississippi Supreme Court affirmed Manning’s convictions and 

sentences.  Manning v. State, 726 So. 2d 1152 (Miss. 1998).  Certiorari was denied 

on April 5, 1999.  Manning v. Mississippi, 526 U.S. 1056 (1999).  Under 28 U.S.C. 

§ 2244(d)(1)(A), Manning’s federal petition was due April 5, 2000. 

On January 28, 1999, the state supreme court held that death-sentenced 

inmates have the right to counsel and reasonable litigation expenses in post-
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conviction proceedings.   Jackson v. State, 732 So. 2d 187, 188 (Miss. 1999).1   It 

acknowledged that “[o]ver the years, it has become apparent that the system [for 

obtaining post-conviction counsel] is flawed.”  Id. at 188.  The state court 

explained that “[t]he reality is that post-conviction efforts, though collateral, have 

become an appendage, or part, of the death penalty appeal process at the state 

level.”  Id. at 190; see also Chamberlin v. State, 2010 WL 4484614, *1 (Miss. 

Nov. 10, 2010).    Also, the Court realized that death row inmates were incapable 

of representing themselves: 

Applications for post-conviction relief often raise issues 
which require investigation, analysis and presentation of 
facts outside the appellate record.  The inmate is 
confined, unable to investigate, and often without 
training in the law or the mental ability to comprehend 
the requirements of the [state post-conviction statute].  
The inmate is in effect denied meaningful access to the 
courts by lack of funds for this state-provided remedy. 

Id. at 190.  The Mississippi Supreme Court understood the link between state post-

conviction and federal habeas proceedings, including the exhaustion requirement.    

Id.   

To implement the right to post-conviction counsel, the state courts adopted 

the standards for appointment of counsel promulgated by the Mississippi Public 

                                                            
1 This decision was reaffirmed.  Puckett v. State, 834 So. 2d 676, 677 (Miss. 2003) (under state 
law, death-sentenced inmates were “assured competent counsel”); see also id. at 680 (Jackson 
requires “competent and conscientious counsel”).   
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Defender Commission.  Under those standards, capital post-conviction counsel had 

to: 

[b]e familiar with the substantive law and the 
practice and procedure of the courts of the State of 
Mississippi in the post-conviction review application of 
capital cases, including but not limited to the Mississippi 
Uniform Post-Conviction Collateral Relief Act, and the 
case law applicable to and governing post-conviction 
proceedings. 

 
R. 252.  Additionally, the rules required that counsel “be familiar with federal 

habeas corpus statutory law, practice and procedure, particularly including federal 

review of state post-conviction procedures.”  Id., Part V.1.B.   

The standards also required counsel to “be an experienced active trial, 

appellate, or post-conviction practitioner with at least five years experience in the 

field of criminal defense” and have “prior experience, within the last three years, as 

lead counsel or associate counsel in post-conviction application, in federal or state 

court, of at least one case where a sentence of death was imposed, demonstrating 

clear competence and diligence in the representation provided.”  Id., Parts V.1.C & 

D.   Finally, the standards required a minimum of twelve hours of training.   R. 

251. Part V.1.E. 

Manning relied on the State’s assurance that it would provide competent 

counsel.   See R. 245. 
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C. The Promise Betrayed: Delay and Denial in the State Courts 

Following Jackson, the Mississippi Supreme Court ordered the Circuit Court 

of Oktibbeha County to appoint post-conviction counsel for Manning.  R. 247.   On 

May 5, 1999, the Circuit Court appointed Pearson Liddell to represent Manning 

and ordered him to file a petition with the state supreme court by June 4, 1999.  R. 

249.  Liddell, however, did not comply with the court’s directive.  He did no work 

on the case, and did not communicate with Manning.  R. 245.   Nevertheless, he 

recognized that he was not qualified to represent Petitioner.  Consequently, with 

the assistance of Clive Stafford Smith, who represented Petitioner in connection 

with his direct appeal, Liddell filed a motion to reconsider the appointment of the 

public defender.  See R. 255.  

 In that motion, Liddell and Stafford Smith reviewed Jackson and the 

standards for appointment of counsel in capital cases and pointed out how Liddell 

was not qualified.  As explained in the motion, “Without intending any 

disparagement of undersigned counsel, Mr. Liddell, counsel has no experience in 

the new and extremely complex rules of the Anti-Terrorism and Effective Death 

Penalty Act (AEDPA) that now governs federal habeas corpus.”  R. 257.  Liddell 

and Stafford Smith also pointed out that Liddell lacked any training to handle a 

capital case and that he did not meet the requirement of having represented an 

individual in a case where a death sentence had been imposed.  R. 258. 

Case: 10-70008     Document: 00511323089     Page: 15     Date Filed: 12/15/2010



-7- 

Stafford Smith volunteered to accept appointment.  He had the necessary 

qualifications including fifteen years experience in capital litigation in Mississippi 

and elsewhere, having been involved in over 200 capital cases at all levels of 

litigation.  Id.  In addition, Stafford Smith “has lectured and taught on issues 

involved in capital cases, and on post-conviction issues, in many states including 

Mississippi” and that he “authored or co-authored manuals on the litigation of 

capital cases, including two editions of the Mississippi Capital Defense manual . . . 

.”  Id. 

Stafford Smith stressed that he had been representing Manning on direct 

appeal and reviewed the record, filed the direct appeal brief, presented oral 

argument to the state supreme court, and developed an attorney-client relationship 

with Manning.  R. 259-60.  Stafford Smith concluded, “where counsel has already 

represented him during direct appeal, has performed a great deal of work, and has 

developed a firm attorney-client relationship with Mr. Manning, it would be an 

abuse of discretion to refuse appointment of that counsel here.”  R. 264-65.   

Manning understood that Stafford Smith sought appointment to represent 

him in post-conviction proceedings. R. 245.  Manning had a positive relationship 

with Stafford Smith, trusted him, desired Stafford Smith to represent him, and 

assumed the circuit court would appoint him because of his obvious qualifications. 

Id. 
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The circuit court took no action on the motion, and Manning’s case 

remained idle until November 5, 1999, when the Mississippi Supreme Court, on its 

own motion, took notice of  Liddell’s failure to file any post-conviction pleadings 

on behalf of Manning and ordered him to file a petition or show cause why he had 

not complied with prior orders.  R. 267.  Liddell, in turn, informed the state 

supreme court that he had filed with the circuit court a Motion to Reconsider Order 

Appointing Public Defender due to his lack of qualifications to handle post-

conviction applications in capital cases. R. 268.   Liddell also asked the state court 

to stay its orders to give the circuit court the opportunity to address that motion. 

The circuit court entered an order on November 29, 1999, more than five 

months after it had been filed, scheduling a hearing on the motion to reconsider 

appointing the public defender.   The hearing was set for January 25, 2000.  R. 270.  

In the meantime, the Mississippi Supreme Court, in an order filed January 10, 

2000, denied Liddell’s motion to stay its Order to Appoint Counsel until the 

Circuit Court ruled on the pending motion to withdraw.  However, the state 

supreme court remanded the matter to the circuit court for a period of sixty days 

for a determination as to whether new counsel should be appointed.  R. 271.   The 

state court suspended the deadline for filing post-conviction relief pleadings until 

the issue of counsel could be resolved.    Id. 
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Inexplicably, the Circuit Court did not entertain the motion filed by Liddell 

and Stafford Smith.  Instead, it entered an order on January 11, 2000, that did not 

acknowledge the motion that had been pending now for seven months: 

Comes now the Court, sua sponte, to consider the matter 
of appointing an attorney for the purposes of representing 
the above named defendant on the filing of a post 
conviction matter in his capital murder conviction. 

 
The Court does, therefore, appoint Hon. J. Dudley 
Williams of Aberdeen, Mississippi, as the attorney to 
represent Willie Jerome Manning in filing a post 
conviction matter. 
 

R. 273.  Mischaracterizing the matter as arising “sua sponte,” the Circuit Court 

ignored the willingness of Stafford Smith, an undoubtedly qualified attorney, to 

accept appointment.  Instead, the Circuit Court appointed a second unqualified 

lawyer to represent Willie Manning. 

Clive Stafford Smith realized that Williams did not meet the criteria for 

appointment of counsel in capital post-conviction matters and was unfamiliar with 

federal habeas corpus practice and procedure.  R. 274.  He added that he “spoke to 

Mr. Williams about [his lack of qualifications], and emphasized to him that it was 

critical that he familiarize himself with the complex body of law involved in these 

cases if he was going to represent Mr. Manning” and “reiterated my willingness to 

take the case on, but said I was not able to do so without being appointed.”  Id.   
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According to Stafford Smith, Williams “was reticent about turning the case 

over to me, because he had a relationship with the judge, and did not want to 

jeopardize it,” and Stafford Smith “obviously could not shoulder in on his case, 

and again presumed he [Williams] would preserve his client’s rights.”  Id.   

Dudley Williams, like Pearson Liddell, moved to withdraw, citing his lack 

of qualifications.  R. 276.  Like Liddell, Williams did not communicate with 

Manning.  Besides moving to withdraw, the only pleadings that he filed on the case 

were motions to avoid being time-barred in state court.  R. 282, 285. 

Stafford Smith explained that he did not know about the timing of Williams’ 

motion and that he had assumed that Williams would file a state court petition to 

toll the federal limitations period.  R. 274.  

After receiving another extension of time on April 25, 2000, R. 286, 

Williams filed an Emergency Motion to Suspend Time for Filing Post Conviction 

Pleadings.  R. 287.    Two weeks later, the Mississippi Supreme Court suspended 

the deadline for filing a post-conviction petition in state court due to the pendency 

of Williams’ motion to withdraw.  R. 292.  

Twice, the Circuit Court had the opportunity to appoint qualified counsel for 

Petitioner and failed to do so.  Moreover, the Circuit Court had an available, 

qualified candidate for appointment but refused that attorney’s request to be 

appointed.  Indeed, the Circuit Court acted as though the request to appoint 
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Stafford Smith had not been made.  Moreover, as Stafford Smith noted, Williams 

and the Circuit Judge knew each other, and this prior relationship should have at 

least given the state judge reason to inquire into Williams’ qualifications.   

Consequently, due to the actions of the Circuit Court, the State reneged on its 

promise of providing competent and qualified counsel and instead appointed 

lawyers whose only contribution was to move to withdraw from the case. 

Ultimately, in an order filed November 17, 2000, the Circuit Court granted 

Williams’ motion to withdraw.  R. 293.  At the same time, the Circuit Court 

“ordered that the Office of Capitol [sic] Post-Conviction Counsel be and hereby is 

ordered to represent the Petitioner, Willie Jerome Manning, in his post-conviction 

relief proceedings.”  Id.  As discussed below, he Mississippi Office of Capital 

Post-Conviction Counsel (“the Office”), which was established by the legislature 

in 2000 to provide representation to death-sentenced inmates, was never served 

with a copy of the Circuit Court’s order.    

During this period, the State remained silent and did not urge the Circuit 

Court to appoint qualified counsel in a timely manner.  As discussed below, the 

State’s silence takes on heightened importance later in the proceedings. 

D. The Misfiled Order. 

As noted earlier, the Office was created in 2000, and officially began 

operations in September 2000.  The Office was appointed to represent Manning in 
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connection with the challenge to his unrelated convictions for the murders of two 

elderly women.  R. 294, 297.  The Office realized that Manning also had the case 

involving the deaths of two college students.  The director of the Office contracted 

with Robert S. Mink to serve as co-counsel in representing Petitioner2 in 

connection with the case in which the Office had been assigned.  In addition, 

Voisin checked the circuit court’s docket regarding the case involving the student 

murders but saw no order regarding Williams’ motion to withdraw.  Voisin and 

Mink inspected the court files and asked if the court had entered an order regarding 

Williams’ motion to withdraw.   He found no such order.  R. 297, 301. 

On March 29, 2001, Voisin met Mink at a hearing to determine whether 

Petitioner was indigent in the case involving the deaths of two elderly women in 

Starkville.  At that time, Petitioner’s counsel heard for the first time that the Office 

had been appointed to represent Petitioner on both of his cases.  R. 297, 301.  

Voisin and Mink asked the Circuit Clerk, Angie McGinnis, who checked the 

computer files but found no indication that the Circuit Court had entered an order 

appointing the Office.  R. 297.   The Clerk finally found the order had been entered 

in the criminal, not civil, docket book and that a copy of the order had not been 

                                                            
2Because of the overwhelming workload of the Office and the complexity and 

voluminous nature of both of Manning’s cases, the Director exercised his authority pursuant to 
Miss. Code Ann. § 99-39-117 to contract with private counsel.  
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served on the Office.  R. 297.  Ms. McGinnis sent a letter on March 29, 2001, 

stating: 

Since this order was entered in the format as an order 
only and absent any other motion pertaining to said 
cause, the office of Circuit Clerk simply filed it as an 
order in cause number 13-202-CR and a post conviction 
file was not set up.  According to the docket in this cause, 
J. Dudley Williams was notified by copy of this order of 
his release but this office erred by not notifying the 
Office of Capitol [sic] Post-Conviction Counsel. 
 

R. 306.   

E. Attempt to Mitigate the Problem 

Before locating the order appointing the Office, but after realizing that 

Dudley Williams might have been allowed to withdraw, Voisin and Mink realized 

that there could potentially be problems with the federal statute of limitations.  As 

a result, they assisted Petitioner by drafting a pro se skeletal petition for post-

conviction relief and motion for appointment of counsel.  R. 297.   Those pleadings 

were filed with the Mississippi Supreme Court on February 2, 2001.  R. 307, 313.  

The pro se petition was identical to the skeletal petitions that had been filed in 

virtually every other case on behalf of inmates who were not provided any legal 

representation in a timely manner.  The State filed no response to the pro se 

pleadings.  On June 19, 2001, the state supreme court formally appointed the 

Office to represent Manning,  R. 317,  but on June 28, 2001, the state supreme 

court dismissed the pro se petition without prejudice.  R. 319.  
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Voisin and Mink continued investigating and developing multiple claims 

involving state misconduct and ineffective assistance of counsel and filed a petition 

for post-conviction relief on October 8, 2001.  At that time, Petitioner also filed a 

Motion to File Post-Conviction Relief Petition Nunc Pro Tunc to Comply with 

Federal Habeas Corpus Statute of Limitations, asking the Court to accept his post-

conviction filing effective April 1, 2000, in order to satisfy 28 U.S.C. § 2244(d)(1).    

R. 320.  In the motion, which the State did NOT oppose, Petitioner argued that he 

was denied the right to counsel, due process, and equal protection of the laws.  R. 

320, 326-30. 

As Petitioner explained in that motion, he would have been better off if the 

state court had never appointed anyone to represent him prior to the creation of the 

Office.  Before the establishment of the Office, two lawyers, Charles Press and 

Debra Sabah, had formed the Mississippi Post-Conviction Counsel Project, a 

private non-profit law firm.  Although they provided direct representation to 

several clients, they also realized that inmates without any representation ran the 

risk of having their federal limitations period expire and thus required some type of 

assistance.  R. 360, 363.  As both Press and Sabah explained: 

To prevent their federal time from expiring, we assisted 
numerous unrepresented inmates in preparing and filing 
pro se applications along with motions for the 
appointment of qualified counsel.  To the best of our 
knowledge, we managed to protect the federal habeas 
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corpus rights of all inmates who lacked counsel for state 
post-conviction relief proceedings. 
 

Id. 

Notably, Press and Sabah did not take any steps to assist Manning because it 

was their understanding “that either the Mississippi Supreme Court or circuit court 

had appointed counsel to represent him.  Thus, we did not think that our assistance 

was needed and instead devoted our resources to assisting inmates who lacked 

counsel.” Id.  Press and Sabah also confirmed that they sent the Office a sample of 

the skeletal petition that they had filed on behalf of other inmates and that had been 

accepted by the court in every case.  Id. 

F. The State Court Rectifies the Limitations Problem. 

As noted, a petition for post-conviction relief and a motion regarding the 

filing date were filed with the Mississippi Supreme Court  on October 8, 2001.  On 

May 27, 2004, that court issued rulings favorable to Petitioner.  First, with respect 

to the motion regarding the filing date, the state court ruled: “Petitioner’s Motion 

to File Post-Conviction Petition Nunc Pro Tunc to Comply with the Federal 

Habeas Corpus Statute, granted in part and denied in part.  See Opinion of this 

Court handed down this date.”  R. 371.  Second, it unanimously granted post-

conviction relief and vacated Manning’s convictions.   Id.   The written opinion did 

not actually discuss the motion, but there can be no doubt that the Mississippi 
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Supreme Court granted relief due to the failure of the circuit court to appoint 

qualified counsel in a timely manner.  

Subsequently, the state supreme court granted the State’s motion for 

rehearing and denied relief.  Manning v. State, 929 So. 2d 885 (Miss. 2006).  

However, the state court did not disturb its prior order which granted at least in 

part the motion to accept his petition nunc pro tunc.  

G. The State’s Dirty Hands. 

During this time, Respondents manipulated matters related to Petitioner’s 

right to counsel and the limitations period.   Petitioner will discuss the State’s 

litigation misconduct in post-conviction proceedings in greater detail in the section 

addressing equitable tolling.  In brief, however, after Mink contracted to assist 

Voisin in representing Petitioner, the State asked that Mink be removed from the 

case due to his alleged lack of qualifications.  R. 394.  The only basis for this 

assertion was that the State claimed that it intended to assert that Mississippi 

qualifies as an “opt-in” jurisdiction under 28 U.S.C. § 2261,3 and that to preserve 

its right to receive the benefits of the “opt-in” provisions, it had standing to 

insinuate itself into the process of determining who should represent the very 

people it sought to execute.  Mink responded to the State’s assertions.  R. 401.  

                                                            
3Under the opt-in provisions, a state obtains certain benefits, such as a shortened statute 

of limitations, see 28 U.S.C. § 2263, if it meets certain conditions, such as providing “a 
mechanism for the appointment, compensation, and payment of reasonable litigation expenses of 
competent counsel.”  28 U.S.C. § 2261(b). 
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Petitioner challenged the State’s implausible assertions in a supplemental 

memorandum after the Circuit Court stayed consideration of all pending motions 

due to questions surrounding Mink’s participation.  R. 400. 

The State’s conduct was disingenuous.   If the State genuinely cared about 

taking advantage of the “opt-in” provisions, it would not have sat idly by while the 

Circuit Court appointed two unqualified attorneys, overlooked a qualified attorney, 

and allowed the limitations period to lapse.  Instead, it chose to sit silently and take 

advantage of the limitations issue.  

By the time qualified counsel was appointed in state court, the State had to 

have realized that it could not satisfy the prerequisites for attaining opt-in status 

because there was no adequate mechanism for providing qualified counsel as 

required by 28 U.S.C. § 2261.  See, e.g., Tucker v. Catoe, 221 F.3d 600 (4th Cir. 

2000).  Finally, if the State believed that the federal limitations period had expired 

prior to the filing of state post-conviction pleadings, then it had no basis for 

undermining Petitioner’s state legal representation. 

HOW THE DISTRICT COURT RESOLVED THIS ISSUE 

In opposition to Respondents’ summary judgment motion, Petitioner 

asserted that his petition was timely under 28 U.S.C. § 2244(d)(1)(A), (B), and (D).  

The District Court found that statutory tolling was unavailable but concluded that 

Petitioner was entitled to equitable tolling “due to the mishandling of his case in 
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State court.”  R. 598.  The Court found that Petitioner had been diligent by filing 

his state court petition within one year of November 17, 2000, which “marks the 

earliest date Petitioner could fairly begin the state post-conviction review process.”  

R. 599.  The lower court found that Petitioner justifiably relied on the State’s 

promise to appoint qualified competent counsel, and noted that the Mississippi 

Supreme Court twice suspended the filing deadline for the state court post-

conviction application.  R. 600.  Under the particular circumstances of this case, 

equitable tolling was warranted. 

SUMMARY OF ARGUMENT 

Respondents have not carried their burden of showing that the District Court 

abused its discretion in granting equitable tolling.  In the alternative, this Court 

may also find that Petitioner complied with the limitations period by applying the 

statutory tolling provisions of 28 U.S.C. § 2244(d)(1)(A) and § 2244(d)(2), or 28 

U.S.C. § 2244(d)(1)(B) or (D). 

ARGUMENT 

I. THE DISTRICT COURT DID NOT ABUSE ITS DISCRETION IN 
FINDING THAT PETITIONER WAS ENTITLED TO EQUITABLE 
TOLLING. 
 
A. Legal Standard Regarding Equitable Tolling. 

A Petitioner is entitled to equitable tolling if “he shows ‘(1) that he has been 

pursuing his rights diligently, and (2) that some extraordinary circumstances stood 
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in his way’ and prevented timely filing.”  Holland v. Florida, 130 S. Ct. 2549, 

2562 (2010).   “The statute of limitations must not be applied too harshly” because 

“[d]ismissing a first § 2255 motion or habeas petition is a ‘particularly serious 

matter.’” United States v. Wynn, 292 F.3d 226, 230 (5th Cir. 2002). “Equitable 

tolling applies when the plaintiff is misled by the defendant about the cause of 

action or is prevented in some extraordinary way from asserting his rights.”  Id. 

See also Pliler v. Ford, 542 U.S. 225, 235 (2004) (O’Connor, J., concurring) (“if 

the petitioner is affirmatively misled, either by the court or by the State, equitable 

tolling might well be appropriate”).  Likewise, gross negligence or abandonment of 

the client by counsel provides an extraordinary circumstance justifying equitable 

tolling.  Holland, 130 S. Ct. at 2564.  The court’s focus must be on the reasons for 

missing the deadlines and not the magnitude of the tardiness.  Lookingbill v. 

Cockrell, 264 F.3d 256, 264 (5th Cir. 2002).  “The diligence required for equitable 

tolling purposes is ‘reasonable diligence,’ not ‘maximum feasible diligence.’”  

Holland, 130 S. Ct. at 2565.  “In applying the doctrine of equitable tolling, [this 

Court] must examine the facts and circumstances of each particular case.”  United 

States v. Wynn, 292 F.3d 226, 230 (5th Cir. 2002).   

B. The State’s Rejection of Qualified Counsel and Appointment of Two 
Counsel Who Abandoned Petitioner Justify Equitable Tolling. 

 
The state court’s actions give rise to equitable tolling due to its failure to 

fulfill the guarantee of providing “competent and conscientious counsel,” Puckett 
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v. State, 834 So. 2d 676, 680 (Miss. 2002).   In addition, Petitioner’s abandonment 

by appointed counsel serve as extraordinary circumstances that justify equitable 

tolling.  Finally, the State’s disingenuous litigation conduct in the course of state 

post-conviction proceedings also weighs in favor of equitable tolling.   

1. Counsel’s Abandonment of Petitioner. 

Typically, courts do not grant equitable tolling for “a garden variety claim of 

excusable neglect” on the part of counsel.  Holland, 130 S. Ct. at 2564.  However, 

equitable tolling has been found appropriate, or at least a hearing on the matter was 

warranted, when the attorney’s conduct was particularly egregious or when it 

amounted to abandonment of the client.  See, e.g., Spitsyn v. Moore, 345 F.3d 796, 

800 (9th Cir. 2003); Baldayaque v. United States, 338 F.3d 145, 152 (2nd Cir. 

2003); United States v. Martin, 408 F.3d 1089, 1093 (8th Cir. 2005).  Under those 

circumstances, the attorney can no longer be considered as having acted as the 

agent for the client, and equitable relief is appropriate.  See Rouse v. Lee, 339 F.3d 

238, 250 n.14 (4th Cir. 2003) (suggesting that equitable tolling may be appropriate 

where attorney conduct reached the level of “utter abandonment”); cf. Seven Elves, 

Inc. v. Eskenazi, 635 F.2d 396, 403 (5th Cir. 1981) (reversing denial of Rule 60 

motion in part because moving parties had been informed by their attorneys that no 

action of them would be required unless he contacted them and then attorney 

withdrew without notifying clients of his withdrawal); Community Dental Services 
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v. Tani, 282 F.3d 1164, 1171 (9th Cir. 2002) (“conduct on the part of a client’s 

alleged representative that results in the client’s receiving practically no 

representation at all clearly constitutes gross negligence, and vitiating the agency 

relationship that underlies our general policy of attributing to the client the acts of 

his attorney”). 

Here, Pearson Liddell and Dudley Williams were each appointed to 

represent Willie Manning.  Each did nothing except seek to withdraw.  Moreover, 

Williams did not even notify Petitioner then he was seeking leave to withdraw.  

See Martin, 408 F.3d at 1094-95 (equitable tolling granted because attorney misled 

client and “completely failed to communicate” with client); Spitsyn, 345 F.3d at 

800 (attorney hired nearly a full year in advance of the deadline but “completely 

failed to prepare and file a petition”).  

The circumstances surrounding Petitioner’s efforts in state court are more 

extreme than those in Wessinger v. Cain, 358 F. Supp.2d 523 (M.D. La. 2005).  

There, Wessinger’s conviction and death sentence became final on December 6, 

1999.  After delays not attributable to Wessinger, counsel was finally appointed on 

June 2, 2000.  Id. at 527-28.  Wessinger’s appointed counsel did more than 

Manning’s initial post-conviction counsel.  Wessinger’s appointed counsel met 

twice with his client, had a law student summarize the trial record, spent two days 

reviewing discovery in the prosecutor’s office, attended a seminar, and sought the 
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advice of consultants on three occasions.   Id. at 528.   Counsel’s health, however, 

deteriorated, and he stopped work on the case.  Counsel did not inform Wessinger 

of his condition or seek substitute counsel.   Id. at 529.   The district court likened 

counsel’s conduct to abandonment.  Id. at 529-30.    

The district court also found other circumstances supporting equitable 

tolling: 1) the petitioner’s relatively low IQ and lack of education4; 2) other 

attempts to locate counsel; 3) the petitioner’s lack of funds to secure another 

attorney; 4) appointed counsel’s failure to communicate with his client; and 5) the 

petitioner’s incarceration and lack of direct access to other forms of legal 

assistance and the courts.  Id. at 531.    

All of these factors were present for Manning except that Wessinger’s 

appointed counsel did more work than either of the attorneys who had been 

appointed to represent Manning.  Manning’s appointed counsel did little more than 

try to remove themselves from the case.  Also, Manning had qualified counsel 

actively seek appointment from the trial judge.  Given his incarceration and other 

limitations, there was little more that he could have done.5  Therefore, under these 

                                                            
4As discussed more fully in his brief, Manning has a low IQ (borderline mental 

retardation) and likely suffers from a fetal alcohol spectrum disorder that affects his brain 
functioning. 

5As noted earlier, Charlie Press and Debra Sabah worked to ensure that all unrepresented 
death row inmates filed skeletal state petitions to toll the federal limitations period, but they did 
not assist Manning because they assumed that his appointed counsel would take appropriate 
steps.  Thus, Manning is worse off than even those inmates who did not have counsel. 
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circumstances, where court-appointed counsel abandoned him completely, 

Manning is entitled to equitable tolling. 

2. Actions of the State Court and the Attorney General Justify 
Equitable Tolling. 

 
Equitable tolling has been found warranted when State action caused the 

petitioner to miss the applicable limitations period or contributed to a significant 

delay.  See, e.g., Williams v. Thaler, 2010 WL 4369800 (5th Cir. Nov. 2, 2010) 

(petitioner misled by letters from state court); Prieto v. Quarterman, 456 F.3d 511, 

516 (5th Cir. 2006) (petitioner granted equitable tolling because he “relied to his 

detriment on the district court’s order” granting additional time to file petition); 

Hardy v. Quarterman, 577 F.3d 596, 599 (5th Cir. 2009) (equitable tolling due to 

“significant state-created delay”); King v. Bell, 378 F.3d 550 (6th Cir. 2004) 

(granting equitable tolling in capital case due to state’s failure to provide voir dire 

transcripts in a timely manner).  Even if the government does not act willfully to 

block the timely filing of a petition, equitable tolling may be necessary to prevent 

an injustice when a prisoner must rely on the good faith of state employees to take 

certain actions.  See Burger v. Scott, 317 F.3d 1133, 1143 (10th Cir. 2003) 

(equitable tolling warranted when state employees failed to process petition 

expeditiously).6   

                                                            
6See also Knight v. Schofield, 292 F.3d 709 (11th Cir. 2002) (equitable tolling warranted 

when state court promised, but failed, to notify prisoner of decision for eighteen months); 
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As the District Court found, Petitioner relied, to his detriment, on the state 

court promise of qualified counsel, and on orders from the state supreme court 

granting additional time to file a post-conviction relief  application.  R. 600.  In 

addition, certain orders were not served on Petitioner.   Id.    As the District Court 

found, “Petitioner was effectively prevented from filing an application for state 

post-conviction relief within one year of the date his conviction became final on 

direct review due to the mishandling of his case in State court.”  R. 598.   

Here, the state promised that it would appoint “competent and conscientious 

counsel.”  Puckett, 834 So. 2d at 680.  Moreover, Petitioner relied on the good 

faith of the circuit court to appoint competent counsel, but the court not only failed 

to fulfill its obligations, it also rejected an offer by qualified counsel, Clive 

Stafford Smith, to accept appointment.   

As noted above, the State does not come to the matter of equitable tolling 

with clean hands and should be estopped from relying on a limitations defense.  

When the circuit court appointed an unqualified attorney and then dragged its heels 

even though a qualified attorney was willing to accept appointment, the State sat 

idly by.  However, after the state post-conviction office was created, and after two 

attorneys, one of whom met all qualifications for appointment, assumed 

                                                                                                                                                                                                
Phillips v. Donnelly, 216 F.3d 508 (5th Cir. 2000) (tolling because petitioner did not receive 
timely notice of the denial of his state court appeal); Corjasso v. Ayers, 278 F.3d 874 (9th Cir. 
2002) (equitable tolling granted when court mishandled petition). 
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representation, the State interjected to prevent one of the attorneys from 

participating.  The sole justification for its assertion of standing to determine 

Petitioner’s representation was the alleged need to ensure that qualified attorneys 

were appointed so that the State could qualify under the “opt-in” provisions.  If the 

State genuinely felt that it had a role in ensuring that Petitioner receive competent 

representation, it should have taken appropriate steps when doing so could have 

made a difference.  Instead, the State waited until after it could “sandbag[] him 

with a statute of limitations defense” in federal court,  King, 378 F.3d at 554, and 

used the “opt-in” ruse as a pretext to undermine Petitioner’s efforts to obtain post-

conviction relief in state court by forcing one of his attorneys off of the case.   

Under the opt-in provisions, the time for filing a federal petition is reduced 

to 180 days, or about half the time of a non-opt-in case.  28 U.S.C. § 2263.  The 

State would have benefitted from the opt-in provisions only if the limitations 

period had not expired; otherwise, there was no need to mention opt-in.  Because 

the State chose to proceed in state court as though opt-in was a viable option for it 

to pursue, i.e., as though Petitioner had not even exhausted the 180 day period, it 

should be estopped from relying on the limitations defense in the context of this 

case.  New Hampshire v. Maine, 532 U.S. 742, 749 (2001) (“Where a party 

assumes a certain position in a legal proceeding, and succeeds in maintaining that 
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position, he may not thereafter, simply because his interests have changed, assume 

a contrary position . . .”). 

C. Petitioner Has Exercised Due Diligence. 

To be entitled to equitable tolling, a petitioner must have exercised 

reasonable diligence.  Holland v. Florida, 130 S. Ct. 2549, 2565 (2010).    

Respondents suggest that because Petitioner filed a petition for post-conviction 

relief pro se on February 1, 2001, he could have filed it earlier.  Resp. Br. at 42.  

Likewise, Respondents assert that Petitioner could have filed a skeletal petition in 

federal court and asked for it to have been held in abeyance.  Resp. Br. at 49.  

Respondents’ position, however, is contradicted by the undisputed facts.  Prior to 

the pro se skeletal petition, Petitioner relied on the court’s promise to provide 

competent counsel and understood that a qualified attorney filed a motion to be 

appointed.  R. 245, 255.  The attorneys appointed by the Circuit Court, however, 

failed to contact him and did nothing more than move to withdraw.   

When attorneys from the newly-created state post-conviction office looked 

into his case, they assisted him with filing a pro se petition and a motion to have 

the attorneys from the office appointed to represent him.  R. 297.  The state 

supreme court granted the motion for appointment of counsel but rejected the 

skeletal petition.  R. 319.  Moreover, the clerk’s office had misfiled orders 

regarding appointment of counsel.  R. 297, 301, 306.   
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After learning of their appointment, Petitioner’s qualified counsel from the 

Office expeditiously investigated the case and sought funding and discovery.  

Counsel uncovered a wealth of evidence of state misconduct and filed a petition a 

little more than six months after learning of their appointment, within the time 

allowed under state law.  Finally, Petitioner filed his federal petition even while 

proceedings in state court remained pending.   Given these undisputed facts, the 

District Court did not abuse its discretion in granting equitable tolling.  See Phillips 

v. Donnelly, 216 F.3d 508, 511 (5th Cir. 2000), reh’g granted in part, 223 F.3d 797 

(5th Cir. 2000); Keenan v. Bagley, 400 F.3d 417 (6th Cir. 2005); Nara v. Frank, 264 

F.3d 310, 320 (3rd Cir. 2001); Grady v. United States, 269 F.3d 913, 918-19 (10th 

Cir. 2001); Aron v. United States, 291 F.3d 708 (11th Cir. 2002).  As the District 

Court found, “there is a justified expectation that the State will follow through on 

its promise to appoint qualified, competent counsel.”  R. 600. 

Respondents also contend that Petitioner could have filed a pro se skeletal 

habeas petition.  However, Petitioner would have had no reason to file a federal 

petition if he had state post-conviction counsel appointed to represent him, and the 

state courts determined that counsel was essential precisely because of the need to 

satisfy the federal exhaustion requirement.  Jackson v. State, 732 So. 2d at 190.  

Second, because the two attorneys appointed by the Circuit Court did not contact 

him, Petitioner would not have known that a state petition had not been filed and 
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thus would not have known of the need to file anything in federal court.  See 

Critchley v. Thaler, 586 F.3d 318, 321 (5th Cir. 2009).  As these circumstances 

show, Petitioner acted with reasonable diligence, and the District Court did not 

abuse its discretion in granting equitable tolling.   

II. THE PETITION FOR A WRIT OF HABEAS CORPUS IS SUBJECT 
TO STATUTORY TOLLING. 

 
Although this Court should affirm the ruling of the District Court that 

Petitioner is entitled to equitable tolling, Petitioner also contends, in the alternative, 

that his petition was timely under the provisions of 28 U.S.C. § 2244(d). 

A. The Federal Petition Was Timely Under § 2244(d)(1)(A) and § 
2244(d)(2). 

 
Respondents’ contend that a state court petition for post-conviction relief 

was filed more than one year following the denial of a petition for a writ of 

certiorari.  Resp. Br. at 43.  However, as discussed earlier, the Mississippi Supreme 

Court granted in part Petitioner’s unopposed Motion to File Post-Conviction Relief 

Petition Nunc Pro Tunc to Comply with Federal Habeas Corpus Statute of 

Limitations.  By not opposing Petitioner’s motion, Respondents waived any 

objection regarding the federal limitations period.  Although the state court ruled 

that the motion was “granted in part,” there is no plausible way to construe it other 

than as treating the post-conviction pleading as having been filed on April 1, 2000.   

In the conclusion of the motion, Petitioner stated, “[w]herefore, premises 
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considered, petitioner requests that this Court accept his post-conviction petition 

nunc pro tunc effective April 1, 2000.”  If the state court did not accept the filing 

as of April 1, 2000, it would have denied the motion in toto; there would have been 

nothing to grant in part. 

This Court, “like most [other circuits], holds that a properly filed application 

is one submitted according to the state’s procedural requirements . . . .”  

Lookingbill v. Cockrell, 293 F.3d 256, 260 (5th Cir. 2002) (cite omitted); see also 

Burger v. Scott, 317 F.3d 1133 (10th Cir. 2003) (“[S]tate procedural law must 

govern when determining whether a state petition is ‘properly filed.’”).7  “If there 

is an exception to an applicable legal requirement, and a petition fits within that 

exception, the petition is properly filed.”  Lookingbill, 293 F.3d at 261.   This 

Court defers to the state courts in determining whether a petition has been properly 

filed.  Wilson v. Cain, 564 F.3d 702, 705-06 (5th Cir. 2009).   

Ordinarily, the state court petition would not have been considered filed 

within one year of the denial of the certiorari petition.  Because the state court 

accepted the petition as though it had been filed on April 1, 2000, however, 

Petitioner managed to have his state court petition considered filed within the 

applicable limitations period prescribed by § 2244(d)(1)(A).  Furthermore, because 

                                                            
7See also Artuz v. Bennett, 531 U.S. 4, 8 (2000) (a state court petition is properly filed 

when “its delivery and acceptance are in compliance with the applicable laws and rules 
governing filings”). 
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28 U.S.C. § 2244(d)(2) provides that the proper filing of an application for post-

conviction relief in state court tolls the time in which to file the federal petition, 

then the federal limitations period would not resume running until March 9, 2006, 

when the Mississippi Supreme Court denied a timely filed motion for rehearing.  

No further time actually elapsed on the federal clock, though, because Petitioner 

filed his federal petition on October 13, 2005, long before the state supreme court 

ruled on his motion for rehearing. 

B. The Federal Petition Is Timely Under § 2244(d)(1)(B). 

AEDPA provides alternative methods of calculating the time in which to file 

a federal petition.  Under § 2244(d)(1)(B), the limitations period may begin to run 

from “the date on which the impediment to filing an application created by State 

action in violation of the Constitution or laws of the United States is removed, if 

the applicant was prevented from filing by such State action.”  To demonstrate that 

this time frame for calculating the limitations period applies, the Petitioner must 

show “(1) he was prevented from filing a petition (2) by State action (3) in 

violation of the Constitution or federal law.”  Egerton v. Cockrell, 334 F.3d 433, 

436 (5th Cir. 2003).  This Circuit has rejected the notion that a Petitioner must show 

that the State took “an affirmative action . . . to impede the filing of a habeas 

application.”  Id. at 438.  Moreover, if any of the claims satisfy the limitations 

period calculated pursuant to this section, then the entire application is timely.  
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Walker v. Crosby, 341 F.3d 1240, 1243 (11th Cir. 2003) (Section 2244 directs the 

court to look at whether the petition is timely, not whether the individual claims are 

timely).  For Petitioner, several unconstitutional incidents of State action impeded 

the filing of the petition for post-conviction relief: (1) the suppression of 

exculpatory evidence and/or use of perjured testimony; (2) the denial of the right to 

counsel and due process guaranteed by Fourteenth Amendment; and (3) the 

violation of his Fourteenth Amendment right of access to the courts. 

1. AEDPA Precludes Respondents from Profiting from the 
Suppression of Evidence or Use of Perjured Testimony. 

 
A petitioner can show “cause” for any allegedly defaulted claim if he “can 

show that some objective factor external to the defense impeded counsel’s efforts 

to comply with the State’s procedural rule.”  Strickler v. Greene, 527 U.S. 263, 283 

(1999) (quoting Murray v. Carrier, 477 U.S. 478, 488 (1986)).  Examples of such 

factors  include suppression of evidence, see Strickler, supra; Banks v. Dretke, 540 

U.S. 668 (2004), or interference by state officials.  See Amadeo v. Zant, 486 U.S. 

214 (1988).  The Court was particularly concerned that the State not profit from its 

failure to meet its constitutional obligations.  See Banks, 540 U.S. at 696 (the 

notion that a “prosecutor may hide, defendant must seek is not tenable in a system 

constitutionally bound to accord defendants due process”).8  

                                                            
8In Day v. McDonough, 547 U.S. 198 (2006), the Court treated the limitations defense as 

similar to traditional habeas defenses, such as procedural default and nonexhaustion.   
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The State’s suppression of exculpatory information is also an 

unconstitutional impediment to the filing of a habeas petition, and under § 

2244(d)(1)(B), the limitations period should not begin to run until that impediment 

is removed.  See Green v. Cain, 254 F.3d 71 (5th Cir. 2000) (assuming without 

deciding that the prosecutor’s failure to disclose the existence of a laboratory 

report showing the results of serological testing of a paper towel and the State’s 

placement of the report in the incorrect criminal file was a state-created 

impediment that delayed the accrual date of the limitation period on Green’s Brady 

claim). 

In his state court petition, Manning raised a number of claims based on the 

State’s suppression of evidence or use of false testimony.  Those grounds for relief 

have been raised in the federal petition as Grounds D, G, I, J, L, and M.9 The 

factual bases for those claims could not have been uncovered until after the state 

Office of Post-Conviction Counsel learned of its appointment to represent 

Petitioner in March 29, 2001.  Shortly after their appointment, Voisin and Mink 

began uncovering key facts that had been suppressed.  They filed a timely state 

court petition for post-conviction relief on October 8, 2001.  Because the state 

court petition was filed much less than one year from the removal of the 

                                                            
9These grounds for relief are summarized in the chart attached as an appendix to this 

brief. 
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unconstitutional state-created impediment, it was filed in sufficient time to toll the 

federal statute of limitations and thus the current federal petition is timely. 

2. The State Court’s Denial of Petitioner’s Due Process Right to 
Qualified Counsel. 

 
Until the state office uncovered the lost order of appointment, Petitioner 

faced an additional impediment to filing his federal petition: the denial of qualified 

state post-conviction counsel.  Although the Supreme Court has yet to hold that 

there is a general constitutional right to post-conviction counsel, see, e.g., Coleman 

v. Thompson, 501 U.S. 722, 731 (1991); Murray v. Giarratano, 492 U.S. 1 (1989),  

the Mississippi Supreme Court has recognized the right to counsel for death-

sentenced inmates in post-conviction proceedings.  Jackson v. State, 732 So. 2d. 

187, 190 (Miss. 1999); see also Chamberlin v. State, 2010 WL 4484614 (Miss. 

Nov. 10, 2010).  Moreover, the Mississippi Supreme Court found that death-

sentenced prisoners are not capable of representing themselves:   

Applications for post-conviction relief often raise 
issues which require investigation, analysis and 
presentation of facts outside the appellate record.  The 
inmate is confined, unable to investigate, and often 
without training in the law or the mental ability to 
comprehend the requirements of the [state post-
conviction statute].  The inmate is in effect denied 
meaningful access to the courts by lack of funds for this 
state-provided remedy. 

 
Id. at 190.  Under state law, a post-conviction applicant must attach affidavits and 

other supporting documentation.  Miss. Code Ann. § 99-39-9(1)(e).  Failure to 
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support an application with affidavits may result in a finding of default, which is 

then recognized in federal habeas proceedings.  See Bell v. Epps, 347 Fed. Appx. 

73, 78 (5th Cir. 2009).  

Because the state supreme court has recognized that the post-conviction 

process is “’an integral part of the . . . system for finally adjudicating the guilt or 

innocence of a defendant,’ the procedures used in deciding [those proceedings] 

must comport with the demands of the Due Process and Equal Protection Clauses 

of the Constitution.”  Evitts v. Lucey, 469 U.S. 387, 393 (1985).  Given the 

importance of qualified counsel to the post-conviction process, “the guarantee of 

counsel ‘cannot be satisfied by mere formal appointment.’” Id. at 395.   

In this case, the circuit court not once, but twice, appointed unqualified and 

inexperienced post-conviction counsel.  In both cases, the federal clock continued 

to run as the state courts left the motions to withdraw pending for an extended 

period of time before granting the motions.  Even more troubling is that the circuit 

court rebuffed an offer from a qualified attorney to accept appointment.  Given the 

holding in Jackson, Petitioner had every right to expect that the lawyers appointed 

to represent him would be qualified and would adhere to the state court’s order to 

file timely pleadings.  See Evitts v. Lucey, 469 U.S. 387, 394 (1985) (appointed 

counsel “must play the role of an active advocate”).  Instead, the two attorneys 

appointed failed to comply with the order to file post-conviction pleadings and did 
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little except move to withdraw from the case.  As a practical matter, Manning 

suffered a constructive denial of the right to counsel given the failure of prior 

court-appointed counsel to do anything to safeguard his rights.  See United States 

v. Cronic, 466 U.S. 648 (1984); Entsminger v. Iowa, 386 U.S. 748, 752 (1967) 

(“By such action ‘all hope of any (adequate and effective) appeal at all,’ Lane v. 

Brown, 372 U.S. 477, 485 (1963), was taken from the petitioner.”); Lucey, 469 

U.S. at 394 n.6 (“it is difficult to distinguish respondent’s situation from that of 

someone who had no counsel at all”).    

Besides appointing decidedly unqualified counsel, the state court refused to 

appoint qualified counsel who had already developed an attorney-client 

relationship with Manning.  This refusal to appoint an available and qualified 

attorney whom Petitioner favored also violated his right to counsel.   See United 

States v. Lopez, 548 U.S. 140, 144 (2006). 

Even if there is no general federal constitutional right to post-conviction 

counsel, Petitioner had a liberty interest in having qualified post-conviction 

counsel appointed to represent him.  “[W]hen a State opts to act in a field where its 

action has significant discretionary elements, it must nonetheless act in accord with 

the dictates of the Constitution -- and, in particular, in accord with the Due Process 

Clause.”  Lucey, 469 U.S. at 401.  The arbitrary denial of this state-created 
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guarantee is a denial of due process.  See Hewitt v. Helms, 459 U.S. 460, 466 

(1983).   

3. The Denial of the Right of Access to the Courts. 

The failure of the circuit court to appoint qualified counsel also denied 

Manning his Due Process right of access to the courts.  In Jackson v. State, the 

Mississippi Supreme Court recognized the right to counsel as the only means to 

guarantee that death-sentenced inmates had meaningful access to the courts.  The 

state court found that death-sentenced inmates were incapable of handling their 

own cases.  “The inmate is confined, unable to investigate, and often without 

training in the law or the mental ability to comprehend the requirements of the 

UPCCRA.”  Jackson, 732 So. 2d at 190.  Likewise, the state court found that 

“[o]btaining qualified substitute counsel willing to proceed pro bono on this type 

of specialized, complex and time-consuming litigation is almost impossible.”  Id.10  

Thus, by refusing to appoint qualified counsel and instead appointing lawyers who 

did nothing but try to withdraw from the case, the state court denied Petitioner his 

right of meaningful access to the courts.   See Bounds v. Smith, 430 U.S. 817, 823 

(1977) (even for discretionary appeals, “States must ‘assure the indigent defendant 

an adequate opportunity to present his claims fairly.’”). 
                                                            
10The Jackson court contrasted the situation in Mississippi where “repeatedly, since 1995, death 
row inmates have been unable to obtain counsel or requisite help from institutional lawyers,” id. 
at 191, with the circumstances that Justice Kennedy found acceptable in Virginia in his 
concurring opinion in Murray v. Giarratano, 492 U.S. 1, 14-15 (1989). 
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4. The State Court Petition Was Filed Within One Year of the 
Removal of the Unconstitutional Impediment to Filing. 

 
The State-created unconstitutional impediment regarding the right to 

qualified post-conviction counsel was removed at the earliest on November 17, 

2000, when the circuit court granted Dudley Williams’ motion to withdraw.11  

However, the impediment was not actually removed until the newly-created state 

office of post-conviction counsel discovered that it had been appointed on March 

29, 2001.   The state court petition was filed on October 8, 2001, which was within 

one year of the removal of the impediment based on either of the possible 

triggering dates.  Therefore, under these circumstances, the federal petition was 

timely under § 2244(d)(1)(B).   

C. The Federal Petition Is Timely Under § 2244(d)(1)(D).  

The AEDPA also provides that the federal petition may be filed within one 

year of “the date on which the factual predicate of the claim or claims could have 

been discovered through the exercise of due diligence.” 28 U.S.C. § 2244(d)(1)(D).  

Significantly, this subparagraph “does not require maximum feasible diligence, 

only ‘due’ or reasonable diligence.”  Starns v. Andrews, 524 F.3d 612, 618 (5th Cir. 

2008); Dicenzi v. Rose, 452 F.3d 465, 470 (6th Cir. 2006); Schlueter v. Varner, 384 

F.3d 69, 74 (3rd Cir. 2004); Moore v. Knight, 368 F.3d 936, 940 (7th Cir. 2004) (due 

                                                            
11 In granting equitable tolling, the District Court found that November 17, 2000, “marks the 
earliest date Petitioner could fairly begin the state post-conviction review process.”  R. 599. 

Case: 10-70008     Document: 00511323089     Page: 46     Date Filed: 12/15/2010



-38- 

diligence inquiry “should take into account that prisoners are limited by their 

physical confinement”). 

Federal courts have found the limitations period set forth in § 2244(d)(1)(D) 

applicable when the petitioner only later learns of significant facts, such as when 

the State withholds evidence.  See, e.g. Starns, supra; Johnson v. Dretke, 394 F.3d 

332, 336-37 (5th Cir. 2004) (“If Johnson demonstrates, as he will be permitted an 

opportunity to do, that the State should have and failed to disclose [accomplice’s] 

stipulation, then he might demonstrate that his petition was filed within one year of 

‘the date on which the factual predicate of the claim . . . presented could have been 

discovered through the exercise of due diligence.’”) (quoting 28 U.S.C. § 

2244(d)(1)(D)); Green v. Cain, 254 F.3d 71 (5th Cir. 2001); Slutzker v. Johnson, 

393 F.3d 373, 382 (3rd Cir. 2004) (statute of limitations on Brady claim began to 

run when petitioner received police reports).  The limitations period triggered by 

the discovery of new facts also encompasses other types of claims, including those 

alleging counsel’s ineffectiveness.   See Hasan v. Galaza, 254 F.3d 1150, 1154 (9th 

Cir. 2001) (statute of limitations for petition raising ineffective assistance of 

counsel claim calculated from date on which petitioner could have learned of the 

factual predicate through the exercise of due diligence); West v. Brown, 197 Fed. 

Appx. 625 (9th Cir. 2006) (federal limitations began running when the petitioner 

received psychiatric report, which provided the predicate for an ineffectiveness 
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challenge); see also Moore v. Knight, 368 F.3d 936 (7th Cir. 2004) (limitations 

period began running when petitioner received report of an investigator and juror 

affidavits about trial judge’s improper ex parte contacts with jurors); Wilson v. 

Beard, 426 F.3d 653 (3rd Cir. 2005) (federal petition timely because it was filed 

within one year of learning of the existence of a videotape of prosecutor discussing 

peremptory strikes against black jurors). 

As discussed in the preceding subsection on § 2244(d)(1)(B), Petitioner was 

able to obtain information regarding Brady and other misconduct claims in a 

relatively short time before filing the full state court petition on October 8, 2001.  

In addition, the exhibits attached to the state court petition  provide additional 

details as to the earliest date on which Petitioner could have ascertained the 

pertinent facts.  Because Petitioner was incarcerated, it would have been 

impossible for him to have uncovered the relevant facts.  Counsel required the 

assistance of an investigator to track down witnesses, such as Paula Hathorn, 

Petitioner’s then-girlfriend who became a key witness for the prosecution.  In 

addition, counsel traveled throughout portions of the State searching for witnesses 

and traveled to San Antonio, Texas, as part of the necessary investigation into the 

facts of the case.  Furthermore, Petitioner would have been unable to seek 

discovery or conduct other necessary interviews from his cell on death row.   The 

table attached as an appendix to this Brief identifies relevant grounds for relief, 
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summarizes the nature of the claim, and indicates when the predicate facts were 

discovered through the exercise of due diligence that could not have been 

uncovered earlier.  Furthermore, Petitioner exercised due diligence in state court 

but was denied additional discovery; consequently, in some respects, the factual 

basis for certain claims could not have been ascertained.  For instance, the state 

court denied him permission to inspect the physical evidence to determine whether 

forensic testing of certain items was feasible and denied access to his own 

Department of Human Services records. 

Finally, Petitioner also sought funding to develop additional claims.  See R. 

481, 543, 556.  The circuit court denied the funding requests, and Petitioner 

appealed the denial of funding to the Mississippi Supreme Court.  R. 560.  The 

state supreme court affirmed the denial of the funding requests.  R. 589.  Even with 

the assistance of counsel, the circuit court and Mississippi Supreme Court denied 

the requests for funding and discovery.   Thus, throughout the post-conviction 

process, Petitioner exercised due diligence.  He asked for the appointment of 

qualified counsel when the circuit court was appointing unqualified counsel.  After 

the state courts finally appointed qualified counsel, he pursued all available 

avenues to develop the factual bases of his claims.   

If these claims are timely, then the federal petition is timely.  Walker v. 

Crosby, 341 F.3d 1240, 1243 (11th Cir. 2003).   For these reasons, this Court 
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should find that the federal petition was timely under § 2244(d)(1)(D), or in the 

alternative, grant Petitioner an evidentiary hearing to establish when he could have 

uncovered the relevant facts through the exercise of due diligence.  See, e.g., 

Dicenzi v. Rose, 452 F.3d 465 (6th Cir. 2006) (remanding for evidentiary hearing to 

determine when certain predicate facts could have been uncovered through the 

exercise of due diligence). 

 
ARGUMENT IN REPLY 

I. THE PROSECUTION’S RACIALLY DISCRIMINATORY 
EXERCISE OF PEREMPTORY CHALLENGES. 

 
Respondents assert that this ground is procedurally barred because the 

Mississippi Supreme Court supposedly found that Manning did not comply with a 

consistently applied state court rule.  The District Court found that there was no 

bar.  Respondents also contend that the District Court’s resolution of the merits 

was correct, i.e., there were adequate race neutral reasons for the prosecutor’s 

purge of African-American jurors, and that Snyder v. Louisiana, 552 U.S. 472 

(2008), supports the District Court’s ruling.  Manning, however, violated no 

procedural rule.  The Supreme Court has made clear that a reviewing court must 

assess a strike based on all evidence available to it, and that a petitioner may offer 

new theories not offered at trial to support a Batson challenge.  Moreover, the trial 

court overruled trial counsel’s repeated objections to the prosecutor’s exercise of 
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peremptory challenges without affording an opportunity to offer rebuttal 

arguments.  With respect to the merits of the claim, because the bulk of the 

prosecutor’s justifications were not supported by the record or were equally 

applicable to white jurors, the District Court’s deference to “implicit,” or rather 

nonexistent, findings regarding demeanor ran counter to Snyder v. Louisiana, 552 

U.S. 472 (2008).  Finally, if defense counsel violated any procedural rule, then 

Petitioner was denied the effective assistance of counsel. 

A. The State Court Unreasonably Applied Batson by Invoking an 
Inadequate Procedural Rule to Default the Claim. 

 
On direct appeal, Petitioner demonstrated that the prosecutor’s reasons for 

striking African-American jurors were either false or applicable to white jurors.  

The Mississippi Supreme Court, however, found Petitioner’s argument 

procedurally barred because defense counsel did not make a rebuttal argument 

when the prosecutor exercised those strikes.  That procedural ruling, however, is 

inconsistent with clearly established law.  In Miller-El v. Dretke, 545 U.S. 231 

(2005), which Respondents fail to discuss, the Supreme Court made clear that a 

petitioner may make arguments that were not presented to the state courts and drew 

a sharp distinction between evidence available to the state court and theories 

presented in support of the challenge to the peremptory strikes. 

For the final part of Batson’s three-part test, the trial judge is charged with 

determining whether the defendant has shown purposeful discrimination.  Miller-
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El v. Cockrell, 537 U.S. 322, 328-29 (2003); see also Moody v. Quarterman, 476 

F.3d 260, 266-67 (5th Cir. 2007); Rivera v. Nibco, Inc., 372 Fed. Appx. 757, 759 

(9th Cir. 2010) (“[T]he third step of Batson primarily involves the trier of fact,” 

which “must evaluate the record and consider each explanation within the context 

of the trial as a whole”) (quoting Kesser v. Cambra, 465 F.3d 351, 359 (9th Cir. 

2006) (en banc)).  The Supreme Court has not imposed a requirement that the 

defense articulate every conceivable argument to rebut the prosecutor’s race 

neutral reasons proffered to justify a peremptory strike.  Instead, the trial judge 

must consider the strike “in light of all evidence with a bearing on it.”  Miller-El v. 

Dretke, 545 U.S. 231, 252 (2005).  See also United States v. Alanis, 335 F.3d 965, 

968 (9th Cir. 2003) (“We hold that a defendant’s original objection to a 

prosecutor’s allegedly discriminatory peremptory strikes, even after it is met with a 

prosecutor’s gender-neutral explanation, imposes on the trial court an obligation to 

complete all steps of the Batson process without further request, encouragement, or 

objection from counsel”).  On further review, the party opposing the peremptory 

strikes may advance additional theories based on the record. 

The Supreme Court endorsed this position in two recent decisions.  In 

Miller-El, the dissent complained that the petitioner advanced reasons for 

challenging the strike that had not been presented to the trial court.  See Miller-El, 

545 U.S. at 278 (Thomas, J., dissenting) (“Miller-El did not even attempt to rebut 
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the State’s racially neutral reasons at the hearing.  He presented no evidence and 

made no arguments.”).  The majority, however, cautioned against “conflat[ing] the 

difference between evidence that must be presented to the state courts to be 

considered by federal courts in habeas proceedings and theories about that 

evidence. . . . There can be no question that the transcript of voir dire, recording the 

evidence on which Miller-El bases his argument and on which we base our result, 

was before the state courts. . . .”  Id. at 241 n.2. 

Similarly, in Snyder v. Louisiana, 552 U.S. 472 (2008), the dissent criticized 

the majority for relying on a comparison of certain white and black jurors because 

Snyder had not made that argument before the trial court.  In fact, the dissent 

pointed out that the comparison of a black juror and two white jurors was not even 

made in the petition for certiorari but was only discovered when the brief was 

drafted following the grant of certiorari.  The dissent asserted that “[w]e have no 

business overturning a conviction, years after the fact and after extensive 

intervening litigation, based on arguments not presented to the courts below.”  Id. 

at 489. Needless to say, the majority rejected the dissent’s contention and granted 

relief to Snyder. 

This Court applied these principles in Reed v. Quarterman, 555 F.3d 364 (5th 

Cir. 2009), and Woodward v. Epps, 580 F.3d 318 (5th Cir. 2009).  In Reed, the 

petitioner had offered a comparative analysis of white jurors acceptable to the state 
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and black jurors who were struck peremptorily.  The Texas Court of Criminal 

Appeals refused to consider the comparative analysis because the analysis was not 

raised at the Batson hearing.  Id.  at 369.  On habeas review, the state raised the 

procedural bar.   This Court examined the Miller-El decision, carefully noting the 

majority “soundly rejected” the dissenting opinion.  Id. at 372.  Further, the Court 

observed that “the Court even referred to the comparative analysis as something it 

would conduct, not something that the parties must submit.”  Id. (citing Miller-El, 

545 U.S. at 241).   As the Fifth Circuit concluded, “Miller-El entailed virtually the 

exact same procedural posture as this case.”  Id. at 373.  The bottom line is that the 

record supporting the comparative analysis was before the state courts, and the 

state courts were obliged to consider this complete record in applying Batson. 

In Woodward v. Epps, 580 F.3d 318 (5th Cir. 2009), this Court noted that 

Woodward did not rebut the State’s race-neutral reasons for some of the 

peremptory challenges.  Citing Miller-El and Snyder, Woodward argued that “as 

long as the relevant facts were before the trial court, it was not necessary that 

particular arguments be made in support of a showing of pretext.”  Id. at 337.  The 

State, in turn, contended that Woodward waived the Batson issue by failing to 

rebut the race-neutral reasons when they were offered at trial.  After reviewing 

Miller-El, this Court “decline[d] to find that Woodward waived any Batson claim 

based on a comparative analysis.”  Id. at 338.  See also United States v. Torres-
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Ramos, 536 F.3d 542, 560 (6th Cir. 2008) (there is “an affirmative duty on the 

district court to examine the relevant evidence that is easily available to a trial 

judge before ruling on a Batson challenge,” which includes “examining the juror 

questionnaires”); Rivera, 372 Fed. Appx. at 759 (“a comparative juror analysis is 

required on appeal, even when, as in this case, it was not requested or attempted 

below”).  For these reasons, this ground for relief is not procedurally barred.12   

B. Petitioner Complied with All Rules But Was Denied an Opportunity 
to Make a Record. 

 
Even if there were some rule requiring a party to rebut explanations for 

strikes, Petitioner complied as best as he could given the actions of the trial court.  

Not surprisingly, Respondents avoid discussing how the Batson challenge was 

raised at trial.  After the prosecutor struck four African-American jurors, defense 

counsel objected.  Although the trial judge did not find a prima facie case, he asked 

the prosecutor to give reasons for the strikes. T. 534.  After hearing the reasons, the 

trial judge “voices no opinion on the State’s reasons.”  T. 542.  Although defense 

counsel renewed the Batson challenge, the trial court found it “premature.”  T. 543.  

                                                            
12 Respondents cite several cases to suggest that this Court honors state procedural rules in the 
Batson context.  However, those cases involve the failure to raise Batson at trial or on direct 
appeal, not when a petitioner offered additional arguments that had not been made before the 
trial court.  See Dorsey v. Quarterman, 494 F.3d 527, 532 (5th Cir. 2007) (failure to raise Batson 
on direct appeal); Lockett v. Anderson, 230 F.3d 695, 706 (5th Cir. 2000) (failure to raise Batson 
at trial); Johnson v. Puckett, 176 F.3d 809, 823-24 (5th Cir. 1999) (same); Wiley v. Puckett, 969 
F.2d 86, 101 (5th Cir. 1992) (same).  Where, as here, defense counsel objects but does not 
respond to race neutral reasons and the issue is raised on direct appeal, the claim is not barred. 
Moody v. Quarterman, 476 F.3d 260, 271 (5th Cir. 2007).  
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After the prosecutor struck a fifth African-American juror, defense counsel 

objected for the third time.  T. 543.  Although the prosecutor again gave various 

rationalizations for the strikes, the trial court made no findings.   The trial judge did 

not require the prosecutor to explain a strike against a sixth African-American 

juror, and the defense again renewed its objection.  T. 550-51.   

After Batson was raised for the fourth time, the trial court declined to take 

up the motion but promised to allow the defense to “develop that motion more 

fully at your leisure.”  T. 551, 557, 559.  The next morning, when defense counsel 

raised the Batson objection for the fifth time, the trial court remarkably found that 

it had “already ruled on this on the Batson challenges.”  T. 560. 

On direct appeal, Petitioner demonstrated that the prosecutor’s explanations 

were pretextual because they were either false or applicable to white jurors.  The 

Mississippi Supreme Court, however, found that Petitioner supposedly defaulted 

the claim because he did not rebut the prosecutor’s reasons.  Manning v. State, 726 

So. 2d 1152, 1183 (Miss. 1999).  Petitioner, however, was not given the 

opportunity to rebut.  Although the trial court promised defense counsel that he 

would have the opportunity to make his record, the trial judge erroneously stated 

that he had already ruled on the issue, thereby precluding defense counsel from 

making a record.  If a party raises a Batson objection but the trial court does little 

more than note the objection and summarily deny it, a reviewing court must 
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examine the record to assess whether the proffered reasons were a pretext for 

discrimination.  See, e.g., Wade v. Cain, 372 Fed. Appx. 549, 551-52 (5th Cir. 

2010) (rejecting state’s procedural bar argument and conducting comparative juror 

analysis when trial court did not afford that opportunity at trial); Coombs v. 

Diguglielmo, 616 F.3d 255 (3rd Cir. 2010) (reaching the merits of Batson challenge 

despite state court procedural bar because trial court precluded development of 

issue). 

C. The District Court’s Deference to “Implicit” Findings Is Contrary to 
Batson and Snyder. 

 
With respect to the merits of the claim, Respondents do little more than 

recapitulate the District Court’s discussion.  Petitioner has pointed out that the 

District Court recognized that many of the prosecutor’s reasons were false or 

equally applicable to white jurors.  Respondents assert that the strikes were 

nevertheless justifiable because the trial judge made “implicit factual findings” 

regarding characteristics such as demeanor.  Resp. Br. at 23.  Respondents deny 

that  Snyder v. Louisiana, 552 U.S. 472 (2008), supports Petitioner’s case.  

However, even Respondents acknowledge that under Snyder, “when it could not be 

determined which reason was the basis for allowing the strike when one is found to 

be unsupported by the record then a Batson violation has occurred.”  Resp. Br. at 

25.  Contrary to Respondents’ assertion, Snyder is directly on point.   
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To take one example, the strike of juror Graves, the prosecutor erroneously 

asserted that he was unemployed and read certain “liberal” publications, such as 

Jet.  Graves was clearly employed and thus a key reason was false, and striking an 

African-American juror for reading Jet is not even race neutral.  Although the 

prosecutor also alleged that he struck Graves because he hung his glasses in his 

shirt and had an earring, the trial judge made no specific findings, except to credit 

the false reason regarding employment.  Since at least one reason was discredited 

and because the judge made no other findings, there is no basis for allowing the 

strike.13   

For all of the jurors for whom the prosecutor gave reasons for striking, the 

trial judge made no specific findings, and the state supreme court did little more 

than recognize that the reasons were race neutral.  Such a cursory review is 

insufficient to enforce Batson.  See, e.g., Green v. Lamarque, 532 F.3d 1028, 1031 

(9th Cir. 2008) (simply reiterating reasons for a strike and finding them race neutral 

without analyzing other evidence in record is insufficient); United States v. Cecil, 

615 F.3d 678, 686 (6th Cir. 2010) (Batson requires more of trial judge than 

perfunctory acceptance of reasons as race neutral); Fields v. Thaler, 588 F.3d 270, 

274 n.1 (5th Cir. 2009) (recognizing need for trial judge to make specific findings, 
                                                            
13 Similarly, for juror Merritt, the prosecutor falsely claimed that she had a family member who 
had been convicted of a crime, and for juror Robertson, the prosecutor falsely claimed that he 
had not completed his questionnaire.  Since these and other reasons are discredited by the record, 
there is no legitimate basis for turning to “implicit” (or nonexistent) findings to salvage the 
strikes. 
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especially on reasons such as demeanor).   For these reasons, this Court should 

reverse the decision of the District Court. 

II. INEFFECTIVE ASSISTANCE OF COUNSEL AT THE PENALTY 
PHASE 

 
The State argues that Manning’s sentencing ineffectiveness claim could not 

be considered on post-conviction review because it was procedurally barred.  (Br. 

of Resp. at 32) This was, in fact, the conclusion reached by the Mississippi 

Supreme Court,14 and it is the first reason why the state court’s handling of this 

claim is not entitled to the “presumption of correctness” afforded by the AEDPA.   

Under Mississippi law, ineffective assistance claims cannot be conclusively 

reviewed on direct appeal.  In Read v. State, 430 So.2d 832 (Miss. 1983), the 

Mississippi Supreme Court stated that if the reviewing court “is unable to conclude 

from the record on appeal that defendant's trial counsel was constitutionally 

ineffective, the Court should then proceed to decide the other issues in the case. . . .  

[I]f the Court should otherwise affirm, it should do so without prejudice to the 

defendant's right to raise the ineffective assistance of counsel issue via appropriate 

post-conviction proceedings.” 430 So.2d at 841 (citations omitted).  Mississippi 

courts have repeatedly affirmed this principle.  Archer v. State, 986 So. 2d 951, 

                                                            
14 See Manning v. State, 929 So. 2d 885, 905 (Miss. 2006) (“This claim is procedurally barred 
because this Court has already addressed its merits; . . . .”).  “When a state court declines to 
review the merits of a petitioner’s claim on the ground that it has done so already, it creates no 
bar to federal habeas review.”  Cone v. Bell, 129 S.Ct. 1769, 1781 (2009).  
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954-57 (Miss. 2008); Lynch v. State, 951 So. 2d 549, 552 (Miss. 2007); Dunn v. 

State, 693 So.2d 1333, 1339-40 (Miss.1997). 

The prohibition against concluding ineffectiveness claims against defendants 

on direct appeal is especially important for claims of “self-ineffectiveness,” where 

the defendant “is represented on appeal by counsel who actively participated in the 

defendant's defense at trial.”  Archer v. State, 986 So. 2d 951, 956 (Miss. 2008) (“it 

is absurd to fantasize that [a] lawyer might effectively litigate the issue of his own 

ineffectiveness” (quoting Read, 430 So.2d at 838)).  A claim of ineffective 

assistance is considered a “self-ineffectiveness” claim under Mississippi law 

regardless of the extent of appellate counsel’s involvement at trial.  Id. at 956-57  

(counsel’s “participation in the appellant's defense at trial regardless of his role, by 

imputation, ascribes any potential claim of deficient and prejudicial trial 

performance unto himself as well, and consequently constitutes a self-

ineffectiveness claim.”) 

Because one of the two attorneys representing Manning on direct appeal was 

Mark Williamson, Manning’s lead counsel during the guilt/innocence phase of the 

case, any claims of ineffectiveness asserted in the appeal were “self-

ineffectiveness” claims that could not be decided against Manning conclusively.  It 

was a violation of Mississippi law, therefore, for the Mississippi Supreme Court to 
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decide the claims against Manning on direct appeal and to hold later, on post-

conviction review, that the claims were barred. 

Because the state court misapplied its own well-established procedure in 

handling Manning’s claim for sentencing ineffectiveness, its decision is not 

entitled to the “presumption of correctness” provided by the AEDPA.  Wiley v. 

Epps, 2010 WL 4227405, * 11 (5th Cir.). 

In Wiley, this Court found that the Mississippi state courts’ departure from a 

well-established procedure for determining a defendant’s mental retardation was a 

violation of due process that deprived the court’s decision of AEDPA deference.  

Under Mississippi law as established in Chase v. State, 873 So.2d 1013 (Miss. 

2004), any defendant who made a prima facie showing of mental retardation was 

entitled to remand for a full hearing on the issue in the trial court.   In Wiley’s case, 

however, the Mississippi Supreme Court “unexpectedly proceeded to a merits-

based determination of factual questions” on appellate review, without giving 

Wiley “the hearing and the fuller development of the evidence that Chase 

contemplated.”  Wiley at * 10.  The Fifth Circuit held that this departure from 

settled procedure was a violation of Wiley’s due process rights:  “By adjudicating 

Wiley's mental retardation claim without telling him that it would do so, the state 

court implicated the ‘core due process concepts’ of notice and foreseeability.  The 
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state court applied an unexpectedly more stringent process to Wiley without notice, 

contrary to its announced procedure in numerous cases.”  Id. 

In Manning’s case, the Mississippi Supreme Court likewise departed from 

well-settled precedent when it adjudicated Manning’s ineffectiveness claim on 

direct appeal and failed to preserve his “right to raise the . . . issue via appropriate 

post-conviction proceedings.”  Read, 430 So. 2d at 841.  This resulted in a denial 

of Manning’s due process rights when the same court on post-conviction refused to 

even address the additional mitigation evidence Manning’s attorneys had 

uncovered.  By addressing the merits of the ineffectiveness claim on direct appeal, 

when Manning could not present evidence beyond the appellate record, and then 

refusing to consider the additional evidence because of the procedural bar,15 the 

court effectively denied Manning any opportunity to demonstrate that his trial 

attorneys had been ineffective in the sentencing phase of the case.  This procedure 

was “contrary to its announced procedure in numerous cases;” the court in effect 

adjudicated Manning’s claim “without telling him it would do so” and thereby 

deprived him of “the ‘core due process concepts’ of notice and foreseeability.”  

Wiley, 2010 WL 4227405 at * 10.   

                                                            
15 On post-conviction review, the Mississippi Supreme Court referred only to Williamson’s 
letters to Burdine and the information provided by Louisiana attorney John Holdridge as the 
sources of mitigation evidence “never presented at trial.”  Manning II, 929 So. 2d at 905, ¶ 22.  
The letters and other information from Williamson and Holdridge were already part of the record 
on direct appeal.  (See Manning I, 726 So. 2d at 1170 (mentioning Williamson’s letters to 
Burdine, one of which enclosed the material from Holdridge (R. 1969, 1978-84).)   
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There are two other reasons why the state courts’ adjudication of the 

sentencing ineffectiveness claim is not entitled to AEDPA deference.  First, the 

question whether trial counsel was reasonable in limiting his investigation of 

mitigation evidence, and the question whether a defendant was prejudiced by that 

limitation, must be determined on the basis of “the totality of the available 

mitigation evidence -- both that adduced at trial, and the evidence adduced in the 

habeas proceeding.”  Williams v. Taylor, 529 U.S. 362, 397 (2000).  The state 

court’s failure to consider any evidence presented in the post-conviction petition 

made it impossible to consider “the totality of the available mitigation evidence.” 

Second, the state court held that it is not per se ineffective not to present a case in 

mitigation, and that Burdine “did present a case in mitigation for the jury to 

consider.”  929 So. 2d at 905 (emphasis added).  This rationale implies that the 

presentation of some evidence, no matter how limited, suffices as “a case in 

mitigation,” and ignores the fact that counsel’s effectiveness at sentencing depends 

upon whether he investigated all sources of potential evidence.  The state court 

engaged in an unreasonable application of federal law when it failed to consider 

the post-conviction evidence, and when it failed to measure Burdine’s paltry “case 

in mitigation” against the evidence that was available but ignored.   

For these reasons, the state courts’ handling of Manning’s ineffectiveness 

claim is not entitled to any “presumption of correctness” under the AEDPA. 
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The district court concluded correctly that Manning’s trial counsel failed to 

conduct a reasonable investigation of the available mitigation evidence, and that 

Manning therefore has satisfied the first prong of the Strickland analysis.  R.E. Tab 

D, R. 2158.  Respondents do not contest this conclusion.  The district court’s 

opinion that Manning was not prejudiced by his attorney’s deficient performance, 

and that the second prong of the Strickland analysis has not been met, should be 

reversed.  It rests on a comparison of Manning’s facts to the facts of Williams v. 

Taylor and Wiggins v. Smith, which unfairly heightened Manning’s burden of 

persuasion, and on the opinion that evidence of neurological injury can be “double-

edged” because it may “show that the defendant is a future threat to others because 

he has poor impulse control and an inability to learn from his mistakes.”  R.E. Tab 

D, R. 2162-63.16  Manning relies on the arguments addressing these issues as they 

are set forth in his initial brief. 

                                                            
16 Respondents’ discussion of the evidence presented at trial seems to indicate that the evidence 
included a report of psychiatric evaluation done by the Mississippi State Hospital at Whitfield.  
Brief of Resp. at 37.  That evaluation, which did not address the potential of fetal alcohol effects 
raised for the first time during post-conviction, was ordered only to determine Manning’s 
competency to stand trial and was not entered into evidence at trial.  
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CONCLUSION 

Wherefore, for the foregoing reasons and for the reasons stated in Petitioner-

Appellant’s Brief, this Court should affirm the District Court and find that it did 

not abuse its discretion in granting equitable tolling or in the alternative, find that 

Manning is entitled to statutory tolling.  Furthermore, with respect to the 

substantive grounds raised, this Court should reverse the District Court and find 

that Manning is entitled to have the writ of habeas corpus issue on his behalf. 

    Respectfully submitted, 

    WILLIE JEROME MANNING 

 
    By:  /s/ David P. Voisin      
      DAVID P. VOISIN 
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Appendix to Response 
When Predicate Facts for Grounds Raised in Petition Were Discoverable 

 
 
Ground in 

Federal Petition 

 
Nature of Claim 

 
When Predicate Facts Were 

Discoverable 
 
Ground D 

 
Brady claim about suppression of a 

tape recording of conversations between 
Petitioner and Paula Hathorn, who, 
unbeknownst to Petitioner, was acting as a 
state agent, and who made numerous 
statements contradicting her trial testimony 

 
Tape was discovered in sheriff’s office on or 

about May 9, 2001; Hathorn affidavit obtained 
October 4, 2001 (PCR Ex. 29); lead trial counsel 
interviewed in Sept. 2001; and lead counsel finally 
executed affidavit on Oct. 8, 2001 (PCR Ex. 39) 

 
Ground E 

 
Ineffective assistance claim raised as 

alternative to Ground D due to trial counsel’s 
alleged failure to learn of taped conversations 

 
The State first represented that it had made 

the tapes available to trial counsel on January 12, 
2005; previously, state never alleged that the tapes 
had been disclosed17 

 
Ground G 

 
Creation of false impression of 

testimony and/or presentation of perjured 
testimony regarding reward and deal with 
Paula Hathorn 

 
Hathorn affidavit executed on October 4, 

2001 (PCR Ex. 29) 

                                                            
17See Response to Application for Leave to File Petition for Post-Conviction Relief, Manning v. State, No. 2001-DR-00230-

SCT, filed July 31, 2002, at 27-30.  (The relevant excerpts of that pleading were attached as PCR Exhibit 32).  In a Motion for 
Rehearing, the State simply alleged that the District Attorney did not know about the tapes and that the tapes had not been disclosed to 
defense counsel, but that the recordings were not material.  Motion for Rehearing, Manning v. State, No. 2001-DR-00230-SCT, filed 
June 20, 2004, at 22-23.  (Relevant excerpt from that motion were attached as Exhibit 33).  At the evidentiary hearing, when the State 
first made the allegations that counsel had been allowed to inspect the tapes, which trial counsel always denied, Petitioner moved to 
amend the petition to include an ineffectiveness claim.   Petitioner formally moved to amend the petition.  See PCR Exhibit 34, 
Motion to Amend Petition to Conform to the Evidence Introduced by the State at the Evidentiary Hearing, filed June 21, 2005. 
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Ground H 

 
Ineffective assistance claim regarding 

failure to impeach Hathorn 

 
records obtained most likely between May 

and June 2001 (PCR Ex. 27-28. 30-31) 
 
Grounds I, J, and 

K 

 
Claims, including Brady claim, 

regarding Earl Jordan, a jailhouse informant, 
as well as a related ineffective assistance of 
counsel claim 

 
court records obtained most likely between 

May and August 2001 (PCR Ex. 1-4; 7-8); affidavit 
of Doug Miller obtained Sept. 23, 2001 (PCR Ex. 9); 
some discovery never granted 

 
Grounds L, M, N 

 
False evidence, Brady and 

ineffectiveness claims regarding Frank Parker, 
another jailhouse informant 

 
records obtained in early August 2001, when 

counsel went to San Antonio or contacted Frio 
County Clerk of Court (PCR Ex. 12-18, 23-24); 
affidavit from Chester Blanchard obtained October 2, 
2001 (PCR Ex. 11); Letters from Parker to prosecutor 
obtained in May 2001 (PCR Ex. 19-20), and trial 
counsel affidavit on October 8, 2001 

 
Ground W 

 
Ineffective assistance claim regarding 

failure to develop and present mitigating 
evidence 

 
Trial counsel interviewed in May 2001 and 

provided affidavit on October 8, 2001; affidavit of 
Mary Wayne Prather dated Sept. 23, 2001 (PCR Ex. 
38); affidavit of John Holdridge obtained Sept. 24, 
2001 (PCR Ex. 34); affidavit of Gary Mooers 
obtained in October 2001 (PCR Ex. 37); the state 
court denied discovery of Dept. of Human Services 
records and also denied all funding for social worker 
and psychologist 
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